Pro Bono Canada
the case for support

Promoting pro bono
and increasing access to justice
for low-income Canadians
who have nowhere else to turn

Each year thousands of low-income Canadians rely on provincial pro bono charities when
they have nowhere else to turn. Pictured here: the morning line-up at PBLO’s courtbased program for self-represented litigants, Law Help Ontario.
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From the trustees of Pro Bono Canada

H

aving access to legal services is
crucial to all Canadians, but out
of reach for many. Fortunately,
Canada has very strong provincial pro
bono programs that bridge the gap
between the less fortunate with unmet
legal needs, and lawyers who wish to
volunteer their services to increase access
to justice. These pro bono programs
are often the place of last resort for
thousands of Canadians who are involved
in the legal system and are not eligible for
legal aid.
Pro Bono Canada (PBC) was created to
encourage and support provincial pro
bono organizations’ activities. PBC is
dedicated to increasing awareness of
pro bono activities and encouraging the
expansion of pro bono legal services
across the country. PBC is not a direct
provider of pro bono services, but all
of its activities are geared toward
increasing services to Canadians who
need them. Funds received by PBC will be
distributed to support the provincial pro
bono organization’s work, in accordance

with an agreed-upon protocol, capping
administrative costs at 5% or less.
One source of potential funding is
through cy pres awards in class actions,
in the context of a settlement or pursuant
to a final judgment on the merits. The
attached toolkit provides information
to assist those involved in class action
litigation to make the decision to support
(or suggest supporting) PBC through a cy
pres award.
Access to justice is at the core of
Canada’s class proceedings regimes and
is a responsibility for all involved in the
legal system. We ask that you consider
pro bono activities as a worthy recipient
of cy pres awards.
Dennis O’Connor, Chair
Marie Deschamps
Lance Finch
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Cy Pres Awards can increase access to justice

T

his toolkit outlines information and
strategies to help raise awareness
among judges and lawyers of the
importance of cy pres awards to PBC.
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The use of the cy pres doctrine in class
action settlements or pursuant to a
final judgment on the merits allows
the court to distribute unclaimed,
not distributable, or residual funds to
charitable organizations that have a
positive connection to the case itself or
with the class.
Why Pro Bono Canada?
PBC is an ideal recipient for class action
cy pres awards because an underlying
premise for class actions is to ensure
access to justice for individuals who
otherwise couldn’t afford to take a case
to court. Directing these types of funds
to PBC serves this precise demographic
and helps to level the playing field for the
disadvantaged across Canada.
Provincial pro bono organizations will
use these funds to support the delivery
of otherwise inaccessible legal services
to low income Canadians. In the face
of budget cuts to provincial pro bono
programs, these funds have become more
important than ever in ensuring justice for
all citizens of Canada.
In addition to its alignment with a core
purpose of class actions – enhancing
access to justice – Pro Bono Canada is an
attractive cy pres recipient because of its
strong core principles and practices:
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• Funds, regardless of their source, may
only be applied to pro bono programs
that provide direct legal services. (PBC
will not fund meetings, conferences,
seminars, workshops or research.)
• PBC will use a specific and transparent
formula to distribute funds to the
provincial pro bono programs.
• PBC is committed to being best in
class in terms of capping its own
administrative costs at 5% or less.
Practice points and tips
A cy pres award to PBC is anchored in the
concept of access to justice and ensures
that residual funds will be directed to a
worthy cause that is consistent with a
fundamental purpose of commencing
class actions. Plaintiff and defense
lawyers can play an important role in
directing cy pres awards to PBC.
In the case of a settlement, after the
issue of cy pres is raised, the nature
of the payment must be structured.
Counsel can consider a variety of options
including a fixed amount, a percentage
of the settlement funds or payment of all
residual funds in the form of cy pres. In
some cases, where class members can’t
be located or where it is impractical to
locate or pay them, it may be appropriate
for most if not all funds to be directed as
a cy pres award to worthy beneficiaries
(also known as fluid recovery).

In all cases, it is critical to fashion a
cy pres structure that will satisfy the
court and the absent class members
in accordance with the different class
actions statutes. Because every class
action engages the issue of access to
justice, it makes sense that the court and
class members will support the selection
of PBC as a recipient.
In the case of a final judgment, the
parties can suggest that PBC be a cy pres
recipient.
Sample language for a factum
suggesting cy pres distribution to PBC
Based on affidavit evidence PBC could
provide, a factum suggesting cy pres
distribution to PBC could always include
the following paragraphs:
• PBC was selected as a cy pres recipient
for the following reasons:
›› Its dedication to enhancing access
to justice for low-income Canadians
who cannot afford a lawyer and
whose legal problems are not
covered by legal aid;

›› Its commitment to use
funds to support direct
legal services provided
by provincial pro bono
programs and not to
use funds for meetings,
conferences, seminars,
workshops or research;
›› Its adoption of a specific
and transparent formula
for distributing funds
to provincial pro bono
programs;
›› Its commitment to being best in
class in terms of capping its own
administrative costs at 5% or less;
and
›› Its undertaking to be completely
accountable to the parties and the
Court in respect of its use of cy pres
funds.
• PBC’s alignment with the imperative of
access to justice deserves emphasis. Cy
pres funds in class actions are a perfect
match for such an organization, as one
underlying premise for all class actions
is to make access to justice a reality for
those who otherwise would not be able
to afford the protections of our justice
system. These are the Canadians PBC
is dedicated to helping.
• PBC’s reach is another important
consideration. Its activities are
designed to support a broad scope of
services, in a wide geographic service
area, serving a diverse client base.
The provincial pro bono organizations
it assists have a track record of
implementing successful programs
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with a variety of community partners
in the legal sector and beyond. PBC
therefore has the flexibility to target cy
pres funds to specific needs or to the
broad goals of access to justice for the
disadvantaged, all while adhering to a
principled distribution formula.
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• In the definitions section:
›› Cy Pres Recipient means Pro Bono
Canada
›› Cy Pres Recipient’s Report means
a report prepared by a Cy Pres
Recipient respecting its use of the
Cy Pres amount received

• By administering cy pres funds,
PBC also will aid in the fair and
efficient functioning of our courts by
promoting pro bono representation
of disadvantaged people who would
otherwise be without a lawyer and,
where representation is not possible,
by supporting the development
services that assist self-represented
litigants.

• In the body of the agreement under the
heading Cy Pres Distribution:
›› An amount equal to the Settlement
Amount, less the [insert language
on amounts paid to Class Members],
less Class Counsel Fees, shall be
paid to each Cy Pres Recipient in
proportions approved by the Court.

In addition to including the above
paragraphs, which will always be
applicable, those involved in class actions
should explore whether the provincial
pro bono programs supported by PBC
cover areas of Canadian life that are
aligned with the specific subject matter
of the class action at issue. PBC and the
provincial pro bono programs are readily
available to help class counsel consider
this issue and provide affidavit evidence
as necessary.

If you are involved in a class action or
otherwise in a position to consider or
suggest the use of cy pres funds, we
encourage you to be an advocate for
PBC. You have a unique opportunity to
entrust funds with an organization that
is certain to further the intent of the
award. The funds will make a significant
difference to the lives of low-income
Canadians who have nowhere else to turn
for help with legal issues that affect their
basic needs. They will be administered in
accordance with the highest standards
of accountability, efficiency and fairness.
PBC would be honoured to earn your
trust.

Sample provisions for a settlement
agreement with cy pres distribution to
PBC
In any settlement agreement that
provides for a cy pres payment to PBC,
counsel could include the following
provisions:
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Conclusion

If you have questions, contact Lynn Burns
at 416-855-7227 or info@probonocanada.
org.

CANADA’S PRO BONO ORGANIZATIONS AND THEIR PROGRAMS

Nearly 50% of Canadians have
experienced at least one legal problem
in the past three years, but only 12%
sought legal assistance.
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“Pro bono lawyers can be the last line of
defense for people facing ruin if they cannot
afford a lawyer and their problems do not
attract government funding. We need to
support the organizations in Canada that
make large-scale pro bono possible.”
— Dennis O’Connor, Chair

C A N A DA’ S P RO B O N O O RG A N I Z AT I O N S

Pro Bono Law Ontario
• Created in 2001
• 14,792 clients served in 2013

8

Pro Bono Law Ontario (www.pblo.org)
bridges the gap between lawyers who
want to donate their services and lowincome Ontarians with legal problems
that do not attract government funding.
PBLO manages a variety of programs
in-house and creates several others that
are managed by law firms and community
partners. PBLO:
• Operates three court-based centres
and a province wide toll-free service for
low-income self-represented litigants
who have nowhere else to turn.
• Offers a continuum of services ranging
from procedural information to full
representation before the Small Claims
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Court, Superior Court, Court of Appeal,
Federal Trial Court and Supreme Court
of Canada.
• Addresses legal problems that impact
children’s health and well-being
through medical-legal partnerships in
four children’s hospitals.
• Helps children who are being bullied,
unfairly excluded from school or unable
to access special education services.
• Strengthens Ontario’s charitable
and non-profit sector by engaging
corporate lawyers from firms and legal
departments to resolve their business
law problems.

“Our work is like a blood bank whose
job it is to create and manage the
infrastructure that safely and efficiently
connects donors with people in need.”
– Lynn Burns, Executive Director,
Pro Bono Law Ontario

A N D T H E I R P RO G R A M S

Access Pro Bono (B.C.)

Pro Bono Law Saskatchewan

• Created in 2002
• 7,259 clients served in 2013

• Created in 2008
• 1,800 clients served in 2013

Access Pro Bono (www.accessprobono.
ca) offers several programs serving the
critical legal needs of BC’s individuals and
non-profit organizations of limited means,
ranging from summary legal advice clinics
to full legal representation services.
APB programs are designed to provide
timely legal assistance to low- and
modest-income individuals living in all BC
communities, regardless of their location
and mobility. By virtue of its communitybased model for providing pro bono legal
services, and its adopted technologies
for reaching rural and remote clients,
APB is the most accessible legal service
organization in BC.

Pro Bono Law Saskatchewan (www.
pblsask.ca) improves access to justice in
Saskatchewan by creating, facilitating,
and promoting opportunities for lawyers
to provide high-quality pro bono (free)
legal services to persons of limited
means.

APB often provides the only free legal
service options for low-income British
Columbians.

“I can’t express how much it meant to
my family to have such a wonderful pro
bono lawyer on our side. We couldn’t
have made it through this stressful and
confusing time without Access Pro Bono,
and we’ll always be thankful for the help.”
– Kirsten S., Vancouver client

PBLS operates three core programs to
assist low-income individuals and the
charitable organizations that serve them:
The Clinic Program is a series of free
legal clinics located throughout the
province that offer pro bono summary
advice and brief services in all areas of
the law to people who cannot afford a
lawyer and do not qualify for Legal Aid.
The Panel Program provides full
representation pro bono services.
Specialized panels include:
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•
•
•
•
•
•
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Child & Youth
Seniors
Immigration & Refugee
Solicitors
Residential Tenancies
Criminal Appeals

The Solicitor Program helps
Saskatchewan’s charities and non-profit
organizations address their business law
needs.

“I want to thank you so much. I know that
if it wasn’t for your help I would have lost.
Everything you did will not be forgotten.
I am actually at a loss for words. Thank
you Thank you Thank you!. It’s finally over
and now I can concentrate on my family.
Thank you for believing in me.
– Clinic program client
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Pro Bono Quebec
• Created in 2008
• 13,000 visitors online, 1,500 clients
served, thousands of pro bono hours
donated in 2013
Pro Bono Quebec coordinates and
supports the volunteer efforts of
Quebec’s private bar so that low-income
individuals and charities and nonprofits
who do not qualify for legal aid can
access free legal information, advice and
representation.
Core programs and services include:
• www.boussolejuridique.ca, legal
information and resource and directory
• Court Representation Program
• Duty Counsel Services (SAGE) in the
Superior Court of Montréal in family
matters
• Legal Information Service (SIJ) in the
Municipal Court of Montréal helping
clients with criminal law matters
• Pro bono legal counsel before the
Quebec Court of Appeal helping
clients appeal a judgment ordering
confinement in an institution or
authorizing a medical assessment.
• Pro bono Partnership Program helping
charities and non-profit organizations
address their business law needs.

A N D T H E I R P RO G R A M S

collaboratively with community partners
to enhance access to justice. PBLA’s
projects include:

Pro Bono Law Alberta
• Created in 2007
• Since 2011, 350 volunteer lawyers have
helped approximately 4,000 Albertans
through Civil Claims Duty Counsel
Pro Bono Law Alberta (www.pbla.ca)
is a provincial not-for-profit charitable
organization that manages a variety of
programs that engage lawyers in pro
bono legal service delivery and works

Civil Claims Duty Counsel (CCDC)
engages volunteer lawyers and law
students in the provision of summary
legal advice, procedural information,
help with trials, motions and other
appearances in provincial court.
Queen’s Bench Amicus Program
connects volunteer lawyers with
volunteer bankruptcy trustees, articling
students and law students to provide
duty counsel services to self-represented
litigants with civil (non-family) matters at
the Court of Queen’s Bench.
Volunteer Lawyer Services
(VLS) matches charitable
organizations and low income
individuals with volunteer
lawyers who take on these files
pro bono.

“I was treated with respect
and given information that I
never would have been able
to come up with myself for my
case. The overall treatment
and knowledge of these
two [volunteer lawyers] was
amazing!”
– CCDC client
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Cy pres awards can support direct pro bono programs

R
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eal impact: Pro Bono Canada
supports pro bono programs that
deliver free legal services annually
to more than 36,000 low-income
Canadians who have nowhere else to turn.
These programs assist self-represented
litigants, vulnerable children, survivors
of domestic abuse and victims of fraud
and elder abuse. Pro Bono Canada’s
funding means the difference between
food on the table and hunger, shelter and
homelessness, hope and
despair.
Stewardship: Pro Bono
Canada only funds
pro bono programs
that provide direct
legal services. Pro
Bono Canada does not
provide funding for
meetings, think tanks,
conferences or research.
Pro Bono Canada uses
a transparent formula

to distribute funds and monitors the
performance of its grantees. Pro Bono
Canada is also committed to being the
best in class in terms of capping its own
administrative costs at 5% or less.
How Can You Help

If you are involved in a class action
case and are unable to distribute
all the funds, consider Pro Bono
Canada as a cy pres recipient.
When a cy pres award is channeled
to Pro Bono Canada, you can rest
assured the funds will be used in a
manner consistent with the intent
of the award. And you can make
a significant difference in the lives
of Canadians who desperately
need free civil legal assistance for
safety, shelter and peace of mind.

For more information about Pro Bono Canada
and cy pres, contact Lynn Burns at 416-855-7227
or info@probonocanada.org

